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May 7, 2002 Rekrs etstar

Buparistendent of Schools
H. Richard Heindel Terry €. Shtosmaker
Design West ’ ‘ e
230 East South Temple Buglnsed Adminlotentor
Salt Lake City, Utzh 84111 Johnpen

Re:  Wasatch County School Disitict's North School
Dear Mr. Heindel: '

In early September, 2001, Wasaich County School District (the “District”) wes notified
that Design West aka Architectural Design West (“Design West™) did not have a valid
contractor’s leense and work would hiave ta be stopped on the renovation of the District’s Nerth
School (the “Project). Since that time, Design West and the District have worked to resolve
numerous disputes and issues related 1o the Project. Unforfunately, we have been unable to
agreo ois & cotuprehensive resolution of those prablems,

. Accordingly, pursuant to Utah Code Anin, §63-56-50, I herelyy isane my written decision
85 the Chief Procurement Officer for the District regarding tho conteact controversy between the
District snd Desipn West, This decision is based on my personal knowledge, information
gathered through interviews and discussions with District employees and Board members, and
my review of District records.

FPactoal Backeround
The Disatrict first retained Design West in conjunclion with the constiiction of its middie

school. During that construction, theDiatrieundDe:ignWmdiswmedﬂwDistrictj: foture
building needs, These discussions Joad to Design West preparing information regarding a
proposed rehabilitation of the North Schaol. That information was eubmitted to the Board of
Eduestion of Wasatch County Sehool District (the “Board”™) in April 2000, The rehahilitation as
proposed by Design West was divided into two phases. The ficst phase included the

- rehabilitation of a multi-story building built in 1905 and landscaping for the entire block, The
sccond phase was to be the rehabilitation of an adjoining classroom wing built in 1950.

In April 2000, Design West estimated that {he total project cost for Phase ], including
archifectural fees, construction, furniture snd equipment, and contingencies, would be begwnm
$2,376,360 end $2,862,960. Based on those estimates and the fact the Board had nppm:gma‘_tely
$2,800,000 available to spend in its capital sccount budget, the Board voted to have Design West
praceed with the planning and design of the Project.
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As that process moved forward, Design West and the District discussed having Design

STATE AGENCY COUNSEL

West provide construction management or genoral contractor services to the District in addition
to scchitectural services, Design West provided a draft design/ build contract fo the District
Whereby Design West would aet as bath the avchitcet and general contractot. Design West also
provided financial informarion regarding cost savings if it acted as construction manager.
Although Design Wesi’s architectural services had been properly prooured, the District had not
pone throgh a procurement process for either design/build or construction management
services, Despite this procuremnent shortfall, Design West began demolition activities on the
Project to nssess necessary work for the rehabiliration,

In May and in June, Design West revised its estimates for the costs of completing Phase
L, including firmituro and cquipment, ‘The May estimates ranged fiom $2,679,657 to $3,278,748
and the June estimates ranged between §2,670,954 10 $3,268,065. Although these estimates may
have been given to Distriot administrators, they were not provided to the Board,

At some point during thess discusiions, Gary Acoord, Design West’s principal architect
ﬁ)rthcl’rojectcontactedl(dthlohansen, the District’s business administrator. M, Accard
asked if ho could drop the contracts by the District’s offices for Mr. Johansen's signature. Mr,
Accord informed Mr. Johansen that the contraces were a mere formality. When Mr. Accord
auived, Mr, Johansen informed him that he did not have authority io sign the contracts, but that
they would need to be signed by the Board, Mr. Accord ssked My, Johansen to sign them since
they were mero fonmality, Mr. Johansen signed thom and Mr. Accord took them with him,
Rather than being the design/build contract previcusly supplied to Mr. Johansen, the new

contracts were for archi

toctural services aud construction management services. The contracts

- ="y Wege dated 25 of June 21, 2000.

:
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Subsequent to the execution of the coniract, the Disirict and Design West did solieit
e pmposa)sforWGﬁ '

on management services. That solicitation was completed in December

When itbecameﬁmetoeutetmeconstmcﬁonphmoﬂhe!’rojwt. the District prepared
fo go through the procurement progess with the essistance of Design West as contemplated by

the June 2000 contract,

However, Design West insisted that that procedure would be overly tine

ooqswm'ng and that it should be allowed to hice the trade contractors directly, Without any
written documentation or modification to the contracts, Design West proceeded in thet manner,

DespiterepeaoedqmﬁoningastoDuign Wet's procodures for selecting contractors
and entering into contracts, the Distriot has not beea provided any such information. As Chief
Procurement Officer, the only thing I have been abis to detenmine is that Design West, did In fact
eater into suboontract agreements with numerous conteactors Whereby Design West hield itself
out as the general contractor for the Project,

As construction

activities began, the Digtrict was never supplicd with a list of the

contractors, the total amount of the contracts, or any revised estimates for the cost of
constriction of the Project.
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In July 2001, I replaced Danty Talbot as the Distriot’s Superintendent as  result of M.
Talbot's reticement. At that time, I became the Distviet's Chief Procurcment Officer. Prior to
the change in District Supetintendents, Gary Aceord who had been Design West’s acchitect
vesponsible for the Project laft Design West end the responsibility for the Project at some point

“was transferred to Richard Hemdel,

Afier the State ordered Degipn West to halt construction on ﬂ\cPtoject,- 1 began to lo_ok
into the procureraent history of the Project. While that investigation was engoing, fe D;stnd
and Design West agreed that it would be in the best interest of everyono fo have work continue
on the Project. This was secomplished by an agteement whereby Design West assigned
necessary contracts to the District o that the District could act as its own general contractor for
the period of time required for Design West to obtain 8 valid contractor”s Jicense.

During the months of October and November, & limited amonnt of work continued on the
Project. During that sams period, it became apparent that there were fow, if any, records which
documented how Design West procured tho services of subcontractors. It also becamne apparent
that the cost of completing phase 1, including fumiture and equipment, would be substantially in
exccss of the eatimates givea fn Aprit 2000.

Design West contended that these additional costs were the xesilt of changes in the scope
of the Projoct and change orders. 1have reviewed the documents supplied by Design West in
April, May and June of 2000. I have not found documentation that supports Dedign West’s
contentions regarding the scope of the Projest. More importantly, there is no written

documentation in the District’s flles of either a change in scope or change orders that pre-date the

cugrent dispute. :

During the coures of constmction, Desigh West submitted bills to the Distdct which
purported to base chexges for construction costs on the percentage of construction completed.
After the State ordered work stopped in September 2001, it became apparent ta thie Distriof that
the amount of work for which it had been billed was not the smount of work which had actually
been completed. It also bocame apparent to the District that Design West viewed the District a2
responsible for paying it whatever actual costs Design West incurred, plus profit in form of a
construction management fec, S

Determipations
Based on the foregoing factual background, I make the following determinations:

1. The June 2000 condract was never properly spproved by the Board and My.
. Johansen hed no suthority to sign it binding the Board,

2, The parties did not follow procursment practices for construction management
services until afier the June 2000 contract was signed.
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3. To the exfcnt Design West has treated the relationship between the parties
regarding the construction of the Project as a cost plus contract, such contracts are
prohibited by the Utah Procurement Code, Utah Code Ann. § 63-56-29.

4. To the extent Design West treated its dutics ag those of a consiruction manager, it
failed to follow the requirements of the Utah State Procurement Code 25 required
by Utzh Code Ann, § 63-56-36(2).

5. Tothe cxtent Design West treated its responsibilities as those of a general
conttactor, it was not suthorized to do so because the Diatriot never, cithier beforo
or after the fact, properly procused scrvices of & general contractor.

6. All of the contracis entered into between Design West and the subcontractors
violage the Utah Procurement Code.

7. Design West did niot comply with Uteh Code Ann, § 63-56-41 requiring written
change orders,

8. Design West is not entitled to seek reimbursement fox such changes in segvices or

scope of the work absent complisnce with the Utah Froourement Code.
9, There is substantial work that remains to be done on the Project.
10.  The Distriot currently docs not have sufficient fands to complete the Project.

11.  Some of the work for which the District has been billed bas not boen propedy
performed. :
Decision
Based on the foregoing facis and detenninations, it is my decision that no additienal
mouies Will be paid to Design West on the Project. It is also my decision 1o immediately
terminate any and all contractnal relationships between Design West and the District,

As Chicf Procatement Offioer, I recognize thet these findings show that some of the
violations of the Utah Procurement Cade and related Jaws were eithier known by or could have
been known by some District employees. There is no infarmation, however, that these vialations
wore known by the Board at any time prior to September 2001. In addition, these violations

- should have been lmown by Design West and at fimes the violations were mado at the

recommendation of Design Wost,

The District is iy the procsss of trying to resolve elaima that Design West’s .
subcontractors may have for work petformed or materials delivered to the Project. Thc District
has previously asked Design West if it wanted to be involved in that process and Design Weat
has declined to be involved;
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Pursuant to the Uteh Procurement Code, this decision is final mless and until challeaged

in court pursuant to Utzh Code Ann. § 63-56-59,

Superintendent Terry Shoemaker

Si

rely,

ee: oard of BEducation
olin Robson
. Mtk Robinson
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